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Temporary Regulations on Repairs, 
Depreciation and Capitalization
-by Neil E. Harl*  
 The stunning defeat of the Internal Revenue Service in Ingram Industries, Inc. & Subs. 
v. Commissioner1	and	the	high	profile	loss	in	FedEx Corp. v. United States2 provoked the 
Internal Revenue Service to mount a major regulatory overhaul in an effort to reshape the 
legal terrain over which both battles were fought,3 The controversy appears to be of only 
modest concern to farmers and ranchers other than for handling overhauls of engines and 
transmissions on tractors, combines and trucks but the 160 pages of regulations issued on 
August 21, 2006,4 had those proposed regulations been adopted, would have represented a 
significant	shift	in	the	rules	governing	whether	those	and	similar	types	of	expenditures	could	
continue to be deductible or would have to be capitalized. However, those regulations were 
withdrawn in a hail of controversy on March 10, 2008 and new regulations were proposed.5 
Those regulations were in turn withdrawn and a new set of temporary regulations were 
issued on December 23, 2011.6 The temporary regulations became effective, generally, for 
taxable years beginning on or after January 1, 2012.7
Repairs
The lengthy temporary regulations (92 pages of temporary regulations and 33 pages 
of	official	explanations)		preclude	lengthy	coverage;	however,	the	provisions	more	likely	
to	be	of	interest	to	farm	and	ranch	taxpayers	are	discussed	briefly	in	the	following	sections.
Unit of Property
 The temporary regulations state that a taxpayer is permitted to deduct amounts paid to repair 
and maintain tangible property provided such amounts are not required to be capitalized.8
 As for the matter of the unit of property, which was at the heart of the FedEx case9 the 
temporary regulations retain the “functional interdependence” test as the general rule for 
determining the unit of property for real and personal property other than buildings (including, 
of	course,	tractors,	combines,	trucks		and	other	farm	and	ranch	equipment).10 Components 
are	defined	as	 functionally	 interdependent	 if	placing	one	component	 in	service	depends	
upon placing the other component in service.11
“Safe harbor” for routine maintenance (other than for buildings)
 The temporary regulations provide a safe harbor from capitalization for the costs of 
performing routine maintenance activities for assets other than buildings.12 Under the safe
harbor, an amount paid is assumed not to improve the property if it was for the ongoing 
activities	that	a	taxpayer	(or	lessor)	was	expected	to	perform	as	a	result	of	use	of	the	property	
to	keep	the	property	in	its	ordinarily	efficient	operating	condition.	Activities	are	considered	
routine if, at the time the property was placed in service, the taxpayer reasonably expected 
to perform the activities more than once during the class life of the property. Factors to be
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L. Dig.	177	(2003).
 4  Prop. Treas. Reg. § 1.263-0, -1, -2, -3, August 21, 2006.
 5		73	Fed.	Reg.	47;	proposed	regulations	in	REG	12838-01.
 6  TD 9564, December 23, 2011.
 7		E.g.,	Temp.	Treas.	Reg.	§	1.162-4T	(a)	through	(d)	(repairs).	A	
few other sections have different effective dates and most have an 
expiration date
 8		Temp.	Treas.	Reg.	§	1.162-4T(a).
 9  FedEx Corp. v. United States, 291 F. Supp. 2d 699 (W.D. Tenn. 
2003),	aff’d,	2005-1	U.S.	Tax	Cas.	(CCH)	¶	50,186	(6th	Cir.	2005).
 10		Temp.	Treas.	Reg.	§	1.263(a)-3T.
 11		Temp.	Treas.	Reg.	§	1.263(a)-3T(e)(3)(i).
 12		Temp.	Treas.	Reg.	§	1.263(a)-3T(g)(1).
 13  Id..
 14  Id.
 15		Temp.	Treas.	Reg.	§	1.263(a)-3T(g).
 16		I.R.C.	§	110	(for	short-term	leases).
 17	 	 Temp.	Treas.	 Reg.	 §§	 1.162-11T(b),	 1.263(a)-3T(f)(1),	
1.167(a)-4T.	See	Hopkins	Partners,	Cleveland	Airport	Hotel	Limited	
Partnership, et al. v. Comm’r, T.C. Memo. 2009-107. See Harl, 
“Can	Leasehold	improvement	By	a	Lessee	Be	Treated	as	Rent?”	
20 Agric. L. Dig.	89	(2009).
 18  I.R.C. § 110.
 19		Temp.	Treas.	Reg.	§	1.167(a)-4T(a).
 20  Id.
 21		I.R.C.	§	168(i)(4).	See	Temp.	Treas.	Reg.	§	1.168(i)-1T.
 22		Temp.	Treas.	Reg.	§	1.168(i)-1T(c)(2).
 23		Temp.	Treas.	Reg.	§	1.168(i)-1T(c)(2)(ii)(D),	(E).
 24		Temp.	Treas.	Reg.	§	1.168(i)-1T(e).
 25		Temp.	Treas.	Reg.	§	1.168(i)-1T(e)(2).
 26  Id.
 27		Temp.	Treas.	Reg.	§	1.168(i)-1T(c)(1)(i).
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considered in determining whether a taxpayer is performing 
routine maintenance are the recurring nature of the activity, 
industry practice, manufacturer’s recommendations, the taxpayer’s 
experience, and the taxpayer’s treatment of the activity.13 Routine 
maintenance includes, for example, the inspection, cleaning 
and testing of the property and the replacement of the parts 
with comparable and commercially available and reasonable 
replacement parts.14
 Note that this safe harbor does not apply to buildings.15
Special rules for leased property
 For lessees, under the temporary regulations the taxpayer-lessee 
must capitalize the aggregate of related amounts that it pays to 
improve the leased property except where a construction allowance 
is received by the lessee for the purpose of the improvement16 or 
where the improvement constitutes a substitute for rent.17
 The temporary regulations specify that a taxpayer-lessor must 
capitalize the aggregate amounts that it pays directly, or indirectly 
through a construction allowance to the lessee, to improve leased 
property where the lessor is the owner of the improvement or to 
the extent that a construction allowance18 is involved.19 Also, a 
lessor must capitalize the aggregate of the related amounts paid 
by the lessee to improve the leased property where the lessee’s 
improvement constitutes a substitute for rent.20
General Asset Accounts
 Under the temporary regulations several changes were made 
in the rules governing general asset accounts.21 The temporary 
regulations eliminate the existing rule that a general asset account 
can include only assets of the same asset class.22  The temporary 
regulations provide rules for determining the depreciation for 
a general asset account where all of the assets are eligible for 
“bonus” depreciation and where all of the assets in the account 
are not eligible for “bonus” depreciation.23 The new rules expand 
the	 definition	 of	 disposition	 of	MACRS	property	 to	 include	 a	
retirement of a structural component of a building.24 However, 
the temporary regulations do not change the rules that all gain on 
disposition is ordinary income and that the unadjusted depreciable 
basis is not changed by the disposition so the taxpayer continues to 
depreciate the general asset account, including the asset disposed 
of, as though no disposition had occurred.25 The new regulations 
expand “qualifying disposition” as any disposition.26
 The temporary regulations require a taxpayer to terminate 
general asset account treatment for any asset that the taxpayer 
uses for both business and personal use.27
In conclusion
 The tone and tenor of the recently published temporary 
regulations contrast sharply with the highly aggressive 2006 
regulations and represent a modest improvement over the 2008 
proposed regulations and will likely be well received in large 
measure  by practitioners. Nonetheless, the late 2011 temporary 
regulations carry an expiration date of December 23, 2014.
ENDNOTES
 1  T.C. Memo. 2000-323 (overhaul of towboat diesel engines 
treated	as	repairs;	out	of	operation	for	10	to	12	days).
 2		291	F.	Supp.	2d	699	(W.D.	Tenn.	2003),	aff’d, 2005-1 U.S. 
Tax	Cas.	(CCH)	¶	50,186	(6th	Cir.	2005)	(four	part	test	developed	
for	repair	deductions	for	component	part	(engine)	of	larger	unit	of	
property	(airplane).
 3	See	also	Harl,	“Repair	or	Capitalize	Expenditures?”	14	Agric. 
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